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FE YA9lel B WEA WY A7 AAEABS) AA o] 2] PolA
Ol uhE, AT ARG B gl thak AR 2] AVAL EUAT 7]
SFERAW AR WA A6z A9uct B o F5H Ad] £2Es
Aow

&
E
> 0

7t 2Hel M7

Aol gzl s Algtses 7]ddo] 2@ AH7h £ET L & A
N, Hi 282 HH Aro] Ml of ol gt 242 Q1 AR HolrhA]
erokeh 1 i Alell AukA P AR Aol el ek HARto R Esjrial B
Ak o]k A1) A= thas o9& BX ok AT FRA o =
H, GRbA PEAFAL “HESH VEdr ez, e T 7]Ede] dAkE
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B A G S WAL AR, A oFLoh Aol S LA AL 2
2 8 4 ot XA o 2% Stern, Das Staatsrecht der Bundesrepubllk Deutschland 1M1/2, 1382% ZF%.
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20043181 (WA Eaaldg el aloiA o] gfote] 2] ARzl O &AA 2008. 7. 31. 2006A1t711
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A Aoxe “Be T2 At R A 9 EQT 7RIS A, FES 5
T HEE 7Hth =7k AiQle] 7HAl= E7RR 9] 71 Qs g4l o]
£ BT oRE Aok il 4ste], Be mulo] Qe mA o] EH3t TS
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(FDHEAE BAste Aol T 7I3do] EFHI Rades & 9%
7F dtke Ae AW Aejnhetal wAJste]h =7ke] V]2l RS o] W

1) ‘7]23A% o) (Grundrechtsgiitter)0]2h= T8-S t2714] Wo]Po 249 7| EAS HolAd= AL
ERf7] figtolch &, WojH o2 A Q] 7| EHES il I7ke] A LollA|ut 2R gk R, 7|Edo]
HEslels e Frieh U A PSPl A Ho R EARE TSR Zoldh Hebd At
el ojgt 7| EFAE = AU BEAE “Aelo] ogt 7|EAH Helo] Hsjrata Eejof gk D.
Murswiek, Die staatliche Verantwortung fiir die Risiken der Technik, Berlin, 1985, S. 94f. A7 4], «“=7}
o] 7| EARZ O B, TAMSAT, AW ABE, =AM, 2003.9, 394%. o]9} Zo] w7oj
ols) W Ae F|BA 1 A o} 7| RA) s HEE= chake 246 - Bl - oleloln,
Aol VIEPR IO et sy|He) “r|BEAH] B S ol ek A2 /MU, THARERE D
By, BOSCE, 1998, 246Z; WMAKFIE, “FEAREDOTLARIZCD & HABED,, "HOREE:, 533 - 4),
2003.11, 279%. o]g|zl, “U2 9] 7]iEA AHU| ARIZE AE”, v wFH A 2017-B-4,, AHATA
A TATY, 2017.8, 57%.

B4 2009. 2. 26. 2005ATVT4E (A2A LEATLA | S HAL BAEEA 2 A1), BalA 21-14,
156, 177.

7] 2011, 2. 24. 2008814140 (RTLH ol 2olA L A7} 7153 A7) AR, TR 23148 1, 6;
) 2015. 12. 23 201 139H30 (HFHHIT F 0] o712 = AFAF A9 A7), el 27251,
456, 464.

AR 1997. 1. 16. 90ATH 105 (AR} FALLA 2 EHHAS B2 AR, ey 9-1, 90, 119-120;
S 2008. 7. 31. 2004318181 (HAF AU eote] 7o) AbA), Te|F 20-24, 91, 103;
@A 2011. 8. 30. 20083171225 (FH A WAZF A=), ded] 2324, 174, 198; A 2015. 4. 30.
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ZEAA] S=ALT A9 AR, TR 28-24), 654, 664; 31 2016. 12. 29. 20153181280 (AFATHA]
HHA|EIA] O AR HEA K 2T A7), WA 28-23}, 513, 524-525; A 2018. 6. 28. 2011311379
(FAA AR AL, s & 30-15}, 370, 430; A 2018. 8. 30. 20143 6H48% (717Hel 3]
AR 5 S7HI ST AEAIR AR, BRI 30-2, 237, 250 5

5) bRt ZZell AR 2019. 12. 27. 201870730 (A27F FAAANS 541A4 ARDoIA =, <A All0=
o el et =7k= Aijle] 7HAE E7H ) 7124 AdE 2lstal ol HAY RS A
71 EWE A AuA NHAEAARA Y FAE THHER, Hol= YT - AA9] BEet Z2 Fadt
712 W] elloll tsfiAle Aol 7h7E obd ABARA 9] ARelell ofsfiA] friE Aol sty
e =717 A54Q1 B o Ark il wAste] W A0 A2 FA 7)) AEE
THEAZA Y] A S AFsta ATk 31-23}, 315, 321). HE, @A) 2020. 3. 26. 201730}
1281 (F FERZHAY FEZEAY AGH SEATAT A, S5 282, 546, 548.

A 1997. 1. 16. 90RATH 105 (A2} AL S A BAE2G AR, BHF 9-1, 90, 121-122.
o] 24L& H71e] 7|2 UR T oo UFk o] B2E A4 Fzxz AT W E EQlste] FRAR
the gl I s ofort Atk HelR W, w7 7B s, reEe 1004 (3=
Astal #H),, HEAL 2012, 136%.
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welo] W9l @ | EanEelfe wyadn ya a6 dold 5 o A

datel v, @ B AL TA, @ 7| EAR TR gutelrto] thgt A
AL 7, ® 7| dE T A FAL] FA7F LA o)t o WEro A= AZF H A
WA R sl ne Sl o @, @, @9 BAE YEHew AR
3712 3t
I, 71 2ARsoRe] gojo A

1. eiHe| Eat A-REAC| ALZE|

2] Ay Tart 2] )Y S o ek golS & AL, BYo ¢

SHAH R TATF AL Q)= “Grundrechtliche Schutzpflicht des Staates”2}= &

Srte] BRSO erR Wejd Ao melth T WY A102 A2
B “w577h ohye} “wgolebs ol g AMEta k) T Ay
AN BEbe §oig AelT Qi 1 F =vke] 2 RWe] K
#eld e 1w ot ﬂu} é ANE Az ARFA “HH WE
L nlo] 95l L= O|RE Zth 10031 14 35}31, A8Z A
37%}01]/\1 “7(41:1-0 H%Eo] ] o]—‘:— H]—oﬂ 40]—01 —_”[‘L7]__4 E.EE‘ ul—o Uﬂ”“)aﬁl .ELX%
S Qlon], A2z A2ge “AAA} - E7L - At et dsTte] dele
HE2ZH B33} FAska 9ot

ARz A4 ofxfe] Tmi SN HEE wou, a8 - JF 9 2=

N

o)

o & Mo @ o
o ® orlo mu pot
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8) Uz A & ©, @, @ distols BAY =i V| E2URE T2 T3 F 7Hx] AF”, TAAE
Wi, A267 A, AARWSE shRots], 20204, 31-655S W2 vl

HAA E5o] 2] 9] F&3 W [http://www.law.go.kr/engLsSc.do?tabMenuld=tab45#]-2 |10 A2
shall be the duty of the State to confirm and guarantee the fundamental and inviolable human rights
of individuals.”@}al W skl Qle}. 2 =912 A} 2ofo] Aotz Hiol st} 11 2|97} B
etk o 4% A6 A2gF-2 “The status of aliens shall be guaranteed as prescribed by international
law and treaties.”2 HAE L Qlom, ‘WL XA - AEA - AA A FHA L digte] A2 H
Eo| Asle o] oJ5te] HAFEC 1 {FA3E A31R A4S “Independence, professionalism and
political impartiality of education and the autonomy of institutions of higher learning shall be guaranteed
under the conditions as prescribed by Act.’2}3xl HE 3 ok

9

-

10) “It shall be the duty of the State to protect citizens residing abroad as prescribed by Act.”

11) “Political parties shall enjoy the protection of the State and may be provided with operational funds by
the State under the conditions as prescribed by Act.”

12) “The rights of authors, inventors, scientists, engineers and artists shall be protected by Act.”
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ARE5EA Qlon, JEH oA E HAA= ‘guarantee’ & F A= ‘protection’ O 2 IE

13) “Special protection shall be accorded to working women, and they shall not be subjected to unjust
discrimination in terms of employment, wages and working conditions.”

14) “Special protection shall be accorded to working children.”

15) “Citizens who are incapable of earning a livelihood due to a physical disability, disease, old age or other
reasons shall be protected by the State under the conditions as prescribed by Act.”

16) “The State shall endeavor to prevent disasters and to protect citizens from harm therefrom.”

17) “The State shall endeavor to protect mothers.”

18) “The health of all citizens shall be protected by the State.”

19) 1 gfoll 7| 2A# #7442 ofY AWk Al123 2 ABRFS “F7hs FA7|US BE - S/d8tojof FHrh(The

State shall protect and foster small and medium enterprises.) X T+43}3L QQIL, A4S “ZL7l= 5 - AE

29| 43I §EPx] AN westel AAge ERFoRA k- ofulel ojoje MEY

t}”(In order to protect the interests of farmers and fishermen, the State shall endeavor to stabilize the

prices of agricultural and fishery products by maintaining an equilibrium between the demand and supply

of such products and improving their marketing and distribution systems.)xl &3}l Qlch
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7H-AA 9 BF), A6 Al4dH(den Schutz und die Fiirsorge der Gemeinschaft, 3542 H& 2} F=x),
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26) ARAME (W) IFTA ST RES|E Shek UKL TR §7), T o) HEF ik, et
o EHESHY, 2019, 184%.

27) “Die Wiirde des Menschen ist unantastbar. Sie zu achten und zu schiitzen ist Verpflichtung aller
staatlichen Gewalt.” (3172] £91-& B7}3olt}, o8 £Foli Hashs Ae BE /19| o|5olr})

28) o|A 3], “AbA FAoX ] P A, WALE =i, st ke, 2012, 184%.

29) BVerfGE 39, 1. 544 57 WAz Mg o] BAoA Adfats =7te] 72U S
ol ek WEE AU &, WolHo] o3t Aol dgshAl AR 7] EHo] Fak 2
o 7l2de] AT FAE ARE 4= gl 5ol 7ol Ad Ak Aol ZFA A A QL
difetel Wolne 2% WA go] EHHTHS Zolth 74, gkol 2, 393-394, 396%:

30) “Jeder hat das Recht auf Leben und kérperliche Unversehrtheit.” (F-t=%] A HI} AR S 3 Fs1A]
s HYE M)

31) “mEolRo] AWA DAL A V| EAFURRE A2 A B0l B3t Fua ol Hio] &
At Z1Bae] Apkd ABAA % AWA TEATORA WO BE HopiA HHS b ¢
W - - Aol AR F7IE Fofshs WA 7AEA 9] Aotk (BVerfGE 39, 1, [41]) [7]2H
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The Constitutional Legitimacy of the Free Trade
Agreement: Focusing on the Cases of the Federal Court

of Justice in Germany

Younsik Kim'
Abstract

The European Union and Canada co-signed the Canada-EU Comprehensive
Economic and Trade Agreement (CETA). At the time, Germany was about to make
a decision on CETA at the Council of the European Union session that was scheduled
for the adoption of a decision on the trade agreement. Against this backdrop, the
German people and members of the German Federal Parliament filed a constitutional
suit to pursue an injunction against Germany’s decision on the CETA in the Council.
The key issues here were approval of the provisional application of CETA, approval
of the establishment of the CETA joint committee, and the unconstitutionality of an
investment court establishment. In this decision, the German Constitutional Court
carried out a spectacular legal acrobatic move. The Court pointed out unconstitutional
elements of the CETA regulation for its reasoning. However, at the same time, the
Court provided conditions that could help the government avoid or mitigate
unconstitutional consequences. Based on this, the German Constitutional Court
determined that the German federal government could deflect the potential
unconstitutional controversy that could arise from the issue if it follows the
interpretation of the treaty and action guidelines suggested by the tribunal. Under this
premise, the Court confirmed that the diplomatic risk that the German government
would have to take when allowing an injunction was higher than the risk that would
arise from rejecting the claim. The decision allowed the German Federal Constitutional

Court to retain its constitutional control over European integration, which is symbolized

* Associate Professor
College of Law, Sungshin University
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by CETA while avoiding political responsibility caused by the failure of CETA. This
decision by the German Federal Constitutional Court is related to the perspective of
the European Union, but there are also many implications for us regarding
constitutional and democratic control of foreign policymaking in today’s globalized,

international society.

Keywords: Canada-EU Comprehensive Economic and Trade Agreement (CETA),
European Union, constitutional identity, German Federal Constitutional Court,

injunction, investor-state dispute resolution, Common Commercial Policy.
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